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Common European asylum system: Commission proposals have mixed results

1. The huge diversity of provisions for the receptainasylum seekers put in place by
the Member States of the European Union, as wehetack in certain States of a fair
procedure for granting the status conferred byrmagonal protection, has made it
necessary to seek greater harmonisation of the g&erning the asylum system.
Such harmonisation has become all the more eskaien the existence of a
mechanism for determining the Member State competenhandle an asylum
application, which requires that asylum seekersoffered an equivalent level of
treatment in each Member State of the EuropeanrJnio

2. The European Tampere programme of 1999 and TheeHdarggramme of 2004 paved
the way for a European asylum policy. This policgswmplemented by means of the
adoption of several key texts: the Eurodac Regudatin 2000, the Dublin I
Regulation and the Reception Conditions Directive 2003, the Qualification
Directive in 2004 and the Asylum Procedures Direxin 2005, which ended the first
phase (1999 — 2005) of the Common European Asylystes. Pursuant to the Treaty
of Amsterdam, the European Heads of State and @meat specified that the
objective was to create a Common European Asyluste8y (CEAS). Europe seeks
in the second phase (2005 — 2012) of the procesaclieve a common asylum
procedure and a uniform status for people in ndethternational protection. The
strategy rests on three pillars: (1) continuing tregmonisation of the legislative
framework, (2) strengthening practical cooperatiogtween the asylum-granting
bodies of the Member States and (3) increasinglaaty, both internally within the
Member States, and externally between Member Saagshe countries of origin and
of transit.

3. The texts being commented on here were proposedebifuropean Commission and
are intended to substantially amend the origingkriiments, which put in place
minimum standards so that this time around comntamndsirds for all Member States
are adopted. They are the Amended Proposal for racie of the European
Parliament and of the Council laying down standdiadshe reception of applicants
for international protection (Recast), hereaftex tReception Directive”, and of the
Amended Proposal for a Directive of the Europearidaent and of the Council on
common procedures for granting and withdrawing rmd@onal protection status
(Recast), hereafter the “Asylum Procedures Direttiv

4. The European Group of National Human Rights Instihs (hereafter the European
Group) welcomes the aim for greater harmonisationational asylum systems. It is
satisfied that in many ways, and in particular @nimng the cases where detention
order is possible, or concerning the vulnerable upadpn, the recast proposal
enhances the rights of the asylum seekers. It wjshewever, to emphasise that
putting common standards in place should not léadapplicants for international
protection, to a decline in the respect for thigihts guaranteed on a national level. A
discussion of the proposals for recasting requiteieased vigilance. It is important to
ensure that the texts adopted will allow for thepert and exercise of all the rights



recognised by the Charter of Fundamental Rightshef European Union and the
European Convention on Human Rights and FundamErgaldoms, as well as by all

international human rights legislation, in partmuthe Geneva Convention and the
guiding principles of the United Nations High Conssion on Refugees (UNHCR).

The European Group recommends in this regard kbeastatement of reasons of the
two proposals make reference to the guiding priesipf the United Nations High

Commission on Refugees, as well as to the standdirtfe European Committee for

the Prevention of Torture (CPT)

5. Moreover, it is not certain that the texts currgnithder discussion are fully compliant
with secondary Community legislation on asylum antth the relevant provisions of
the aforementioned international instruments. likewise difficult to anticipate the
impact of quite a number of the articles in thepmsals for directives, which will be
subjected to constructive interpretation by the i€otiJustice of the European Union
(CJEU) and in some cases by the European Court whdd Rights (ECtHR),
following the European Union adhesion to the Euampé&onvention on Human
Rights. This interpretation is further complicatgdthe multiplication of exceptions to
the principles recognised by these Directives.

6. The European Group considers that legal certamsllithe more essential given the
fundamental importance of the rights in questiomgadl certainty requires that
proposals for Directives be clear and compreheasdnd not be subject over time to
overly frequent or unpredictable variations. Tlsi®ven more crucial since, given that
the texts in question are directives, the MembaeateStremain free to determine the
form and methods used to fulfil the objectives tkey out. However, the texts do not
seem entirely satisfactory in this respect. The obderms, that are sometimes
inappropriate (as is the case with the terms ‘appli for international protection’ and
‘asylum seeker’, which are used interchangeablputinout the proposals for the
directives), or that are not defined, impedes aetstanding of the exact meaning of
certain provisions (see for instance the term Iprelary interview’ (Article 8.3.b of
the proposal for the Asylum Procedures Directive)

7. The proposed texts set up a system of derogatrons fecognised rights in cases of a
large influx of persons requesting internationabtection (Recital 29, Article 6.4,
Article 14.182, Article 31.3.b, in addition to tleisting Article 43.3 of the Asylum
Procedure Directive). However, without any addigibdetails as to the number of
such applicants for international protection, tle®graphical perimeter in question or
the reference period to be used in determining drdhere are in fact a large number
of applications for international protection, thegsevisions are a source of legal
uncertainty. There is the risk that certain Mem®ttes may use these provisions to
set up systems that derogde factoand most of the time from the rights recognised
by the Asylum Procedure Directive. It should be bagised that there is already a
provision devoted fully to this issue — temporaryotpction — in Directive
2001/55/EC, which has never been implemented. Tinesasions should therefore be
deleted or, failing that, given a more preciserdgén.

8. In addition to the problems relating to respect tfog principle of legal certainty, a
number of other issues have come to the attentidheoEuropean Group. We will
devote particular attention to examining the legattainty to which international

1 We refer here to the Handbook on Procedures aitdri@rfor Determining Refugee Status under the1195
Convention and the 1967 Protocol relating to thetust of Refugees, HCR/IP/4/Eng/REV.1 Reedited, @a&ne
January 1992, UNHCR 1979.
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protection seekers are entitled, the impact ofdltectives on the principle ofidn-
refoulemerit the right not to be deprived of one’s libertydathe right of asylum
seekers to decent reception conditions.

Respect for the principle of non-refoulement

9. Respect for the principle oion-refoulementequires that the asylum procedure allows
for an attentive examination of the request, aiad tie applicant not be returned to his
or her country of origin before the final outconfetlee procedure to determine his or
her need for international protection. Care shaléth be taken to ensure that at each
stage of the procedure an effective remedy is abvial that is with automatic
suspensive effect and that the procedure is fair eqquitable. To guarantee that the
principle of non-refoulemenis complied with effectively, it is essential thtte
proposal for an Asylum Procedure Directive be sidfitly precise and binding to
prevent national practices developing which devifiten European standards or
which are illegal.

10.The obligation ofnon-refoulements incumbent on States from the time when the
asylum seeker is under their jurisdiction. The Paan Group is pleased that the
Reception Directive explicitly recognises the pb#sgy of lodging a request for
asylum in territorial waters (Article 3 of the Retien Conditions Directive).

11.The principle of non-refoulementalso requires attentive treatment, after the fair
processing of a request for international protectiodged at the border or in the
transit zones of international ports and airpofise proposal for a directive leaves
intact the possibility for Member States to puplace a procedure specific to borders
which derogates from the rules applicable on themitory. As a result, these rules
enable a Member State to refuse asylum seekersssidmito its territory if it
determines that their claim is either inadmissittefalling under the provisions of
Article 31.6 of the Proposal for the Asylum ProcexfuDirective. However, it should
be stressed that Article 31.6 provides, in paréicufor the possibility of rejecting
applications lodged from safe countries of oridipart from the fact that the notion of
a safe country of origin is itself problematic (seow), the application of this notion
to procedures at the border or accelerated proesdwhich are carried out urgently,
risks leading to ‘at-risk’ returns.

12.As regards the applications lodged on the territdrg Member State, the proposal for
a directive leaves intact the bulk of the provisioon the accelerated procedure,
although the latter restricts the guarantees affare applicants for international
protection and limits applicants’ opportunity toepare their application as best they
can. In addition, the accelerated procedure and pinecedures involving
inadmissibility (where refugee status has beentgdhby another member-State and
where the current request thus constitutes a subsé@pplication) are not subject to
an automatic suspensive appeal. They thus corstintexception to the right of
applicants for international protection to remain the territory until all internal
means of recourse have been exhausted. The quettioe adequacy of a suspensive
appeal solely against a decision of return is culyéeing examined by the European
Court of Human Righfs The European Court of Human Rights recently detithat
the examination of a first request in an acceldrat®cedure resulted in depriving the
international protection seeker of his right toeeffive remedy. While awaiting the

2|.M. contre Franceapplication n°9152/09, considered admissible #D&cember 2010.
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court’s judgment, the European Group emphasisdsgikian the risks to which an
asylum seeker is exposed, and with a view to gretdaty in the procedures, it would
seem preferable to guarantee the right to an adiomaspensive appeal against the
decision of the body responsible for asylum, indase of a first request.

13.The suspensive nature of the appeal in the case afcelerated procedure is all the
more problematic given that the proposal for theylé® Procedures Directive
maintains the notion of a ‘safe country’. The Ewap Group regrets that the
European Commission has not eliminated nation#d I safe countries of origin,
which had already been subject to criticism by WNHCR®. The use of lists of safe
countries undermines the access of an asylum seekefair and effective procedure.
Moreover, each Member State’'s national list mayluiee different countries,
demonstrating that the use of such lists may leathe rejection of applications for
international protection in one Member State wheraaother Member State with a
different list might conduct an in-depth examinatiof the same application. At the
very least, it is regrettable that the proposalfalirective does not provide safeguards
in respect of the procedure for designating certaimtries as safe countries of origin,
in order to enable the Commission to conduct aarge-review of the national lists to
guarantee that they are largely consistent andeptellegal national practices. In any
case, the application of this notion should notlgough without prior examination of
all individual requests in a fair and equitableqadure.

14.1f Article 6, 81 of the European Convention on HumRights does not apply to
asylum procedurés asylum seekers must nevertheless be entitlechteffective
appeal, have access to an impartial tribunal and haight to a fair hearing within the
meaning of Article 47 of the Charter of Fundamemajhts of the European Union.
The right to obtain information, legal advice amdhere applicable, representation
before the bodies responsible for granting asylamn essential guarantee of a fair
hearing. Asylum seekers should thus always benmédrof the decision taken on their
application in a language that they understand. Sédme should be true whether the
applicants are or not assisted or represented lega adviser or other counsellor
(12.1.f). As regards legal assistance and freeesgmtation in appeals procedures
(Article 20), the proposal for a recast allows MemiStates not to grant free
representation in cases of an appeal that hasamgitile prospect of success”. There
is a real danger that the evaluation of tangiblespects may limit the applicant’s
effective access to justice, with the result timernational protection would not be
guaranteed Similarly, to evaluate whether the applicant fwotection may or may
not benefit from free legal assistance, it is im@or to verify that the applicant has
effective access to the means which he or shepjsosed to have available.

I ndividual liberty

3 See the Provisional Comments of the HCR on th@d&al for a Council Directive on Minimum Standaois
Procedures in Member States for Granting and Watlvdrg Refugee Status (Council Document 14203/0#eAs
64, 9 November 2004).

* This position was repeatedly adopted by the Ewanp@ourt of Human Rightsdécisions regarding the entry,
stay and deportation of aliens do not concern teeinination of an applicant’s civil rights or ob&tions or of
a criminal charge against him within the meaning Afiicle 6 § 1. 14: 149 ECtHR,Mamatkulov and
Abdurasulovic v. Turkey6/02/2003, § 80; Sdater alia ECtHR, Olaechea Cahuas v. Spaih0/08/2006, § 59;
ECtHR, Muminov v. Russjal1/12/2008, § 126.

® On this point, we can follow the point of viewth ECRE-ELENA: (% IARJL World Conference: Bled 7 — 9
September 2011, The Asylum Seeker’'s Right to Fregal Assistance and/or Representation in EU Law, by
Jean Monnet Professad personantlspeth Guild, Radboud University, Nijmegen).
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15.Asylum is a fundamental right, included in the Wsrisal Declaration of Human Rights
and the Charter of Fundamental Rights of the Ewaopégnion. Its exercise should be
protected, notably by guaranteeing access by therested party to complete
information and to the resources necessary to pedpathe procedure. It is therefore
of great importance to ensure that internationatgmtion seekers are not deprived of
their liberty. To this end, retention must in piple be prohibited. If it is permitted, it
must be justified by compelling reasons and wheittst necessary, notably for
reasons of security. It is required, for this ca®emention the article 5.1 of the
European Convention of Human Rights which exhaaltienumerates the situations
that can lead to measures of deprivation of libeltythe case of minors, while a
certain number of restrictions on their freedomnadbility may be envisaged, the
possibility of placing them in retention shouldroéd out.

16.The European Group is pleased that Article 8 of pheposal for a recast of the
Reception Conditions Directive explicitly recogris¢he principle that retention
should be a measure of last resort. Generally spgaless coercive measures should
be taken than the deprivation of liberty. The Graupuld have preferred, however,
that in order to ensure optimal legal certaintyifdernational protection seekers, the
formulation draw on Article 15 of the Return Direef and a similar paragraph be
included stating that retention is a measure df iesort and defining the restrictive
conditions in which it is possible, while guaranibeethe limitative nature of this list
of possibilities.

17.The European Group is concerned about the expaon§ipossibilities for depriving of
liberty of the international protection seekerspdints out in particular the possibility
that asylum seekers may be placed in detentiomderdo decide, in the contexts of a
procedure, on their right to enter the territory,paovided for in Article 8.3.c. of the
proposal for a recast of the Reception Conditiomediive. The absence of specific
details regarding the procedure referred to in dhiicle risks penalising applicants for
international protection who may enter or try tdeerthe territory illegally; such a
measure would contravene Article 31 of the Genesav€ntion, which stipulates that
“The Contracting States shall not impose penaltasaccount of their illegal entry or
presencé Moreover, the combination of this article andtiéle 43 of the Asylum
Procedures Directive relating to the border procesiugive rise to a number of
guestions. Thus, if the two articles aim to one #m& same procedure, the current
provisions would allow the retention order of trencerned population for 4 weeks:
indeed, Article 43.2 of the Procedures Directivehicl provides that When a
decision has not been taken within four weeks, ajyglicant for asylum shall be
granted entry to the territory of the Member Stateay be interpreted as allowing the
retention of asylum seekers for a period of 4 we€&ke European Group recommends
that, unless Atrticle 8.3.c of the Reception Cownditi Directive is deleted, Article 43.2
should indicate that the period of 4 weeks is aimam period, and that Member
States may stipulate a shorter period.

® Unless other sufficient but less coercive meascamsbe applied effectively in a specific case, MenStates
may only keep in detention a third-country natiowdilo is the subject of return procedures in ordeprepare
the return and/or carry out the removal process, Any detention shall be for as short a period @ssible and
only maintained as long as removal arrangementsnapeogress and executed with due diligence. 2581
Directive 2008/115/EC of the European Parliamerd ah the council of 16 December 2008 on common
standards and procedures in Member States forniaturllegally staying third-country nationals, @fal
Journal of the European Union, 24 Decembre 200848/107
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18.The retention of unaccompanied foreign minors muasprinciple, be prohibited. The
same occurs for the vulnerable groups that are iovesd in the proposal. The text
under discussion clearly takes a step backwardegards unaccompanied foreign
minors, since it allows them to be placed in retenin absolutely exceptional cases.
The European Group considers that the superioresiteof children opposes to the
retention order of minors. It regrets that the Cassion has not used the occasion of
the recast of these directives to propose a deimdf a minor and to recall that, in the
absence of evidence to the contrary, civil redistradocuments should suffice to
prove that an asylum seeker is a minor. For minalternative measures should be
organised. The grounds for each decision takenrdagpa minor must take into
account his or her best interests. The involvenoéiat specialised institution that can
ensure compliance with the Convention on the Rightae Child at each stage of the
procedure, in order to see to the best interesthefchild, and with the comments
made by the Committee on the Rights of the Chiltbuld be envisaged.

19.Where detention of international protection seekergermitted, the latter should be
provided with the least coercive conditions of méten possible, and should be
systematically informed of all their rigfitsThis principle is particularly important
when it applies to families with children, who skbwnly be placed in appropriate
retention centres, and for the briefest period assible. The European Group
considers that the existence of an independeneatigm of the detention facilities
constitutes an essential guarantee for the praobibithe inhuman and degrading
treatment. It encourages the other member Statestily the optional Protocol
referring to the Convention against torture andeptbruel, inhuman or degrading
treatments and punishments (OPCAT).

20.1t is crucial that consistency be ensured betwhernvarious Community instruments n
matters relating to aliens’ law and asylum lawisltherefore important to harmonise
the guarantees offered by the Reception Condifirective with those in the Return
Directive, and in particular, concerning accessbg-governmental organisations and
associations to detention centres as provided foAiticle 17.5 of the Return
Directive'.

21.In order that the retention of international proit@mt seekers not be arbitrary, it is
necessary to allow them effective appeal againet dacision to place them in
detention (Article 9 of the Reception Conditiongdative). Thus, it is important to
provide all foreigners who are deprived of thebelity with precise and complete
information, in a language that they understandhencontents of those decisions and
on the options available for challenging the decisand not to limit themselves to a
language “they are reasonably supposed to unddfstdinis would not seem to

’ Article 37 CRC: States Parties are required taienthat the detention of minors be used only a®asure of
last resort and for the shortest appropriate pesfdiane

8 General Comment No. 6 (2005) Treatment of unacesnepl and separated children outside their cowftry
origin; See also in this regard ECtHR, 12/10/206bilanzila Mayeka and Kaniki Mitunga v. Belgium.

® ECRE, Comments on the Amended Commission Proposaécast the Reception Conditions Directive,
September 2001, p.18.

10 See Article 17.4. of the Return DirectiveRélevant and competent national, international amsh-
governmental organisations and bodies shall hawepbssibility to visit detention facilities, as egfed to in
paragraph 1, to the extent that they are being Usedletaining third-country nationals in accordanwith this
Chapter. Such visits may be subject to authorisatto Third-country nationals kept in detention shid
systematically provided with information which eipb the rules applied in the facility and sets thir rights
and obligations. Such information shall includeoimfation on their entittement under national lawdontact
the organisations and bodies referred to in paragra”
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comply with the guarantees set out in Article 5f2thee European Convention on
Human Rights. Similarly, it is essential to enstirat applicants have access to free
legal assistance and representation in cases wthenge cannot pay for these
themselves (See 8§13 above). The restrictions planatiis right by Article 9.5 seem
all the less acceptable given that the personsi@stepn have been deprived of their
liberty.

Procedurefor asylum applications from unaccompanied minors

22.The Reception Directive states in its article 2égedural guarantees for foreign
unaccompanied minors, amongst which the mandatesygdation of a guardian to
assist and represent them. The Asylum Proceduresctivie has a quite similar
provision in its article 25. Nevertheless, somdetdé@nces appear and the European
Group recommends, as to better guarantee thertiestst of the child, that this article
25 be amended. It should be considered to speaipyicgly in the international
protection Procedures Directive that member stardsen making decisions on
carrying out personal interviews and other esthblismechanisms, should take into
account the particular needs of minors, which cidiergd depending on their age or
maturity. The same applies to all vulnerable growps can encounter specific needs
concerning both the procedure and the receptioditons.

23.Similarly, it should be also considered to revise Asylum Procedure Directive in
such a way that unaccompanied minors are alwaystegtaa guardian and where
necessary also a legal advisor.

Reception conditions

24.Foreign international protection seekers arrivimgtbe territory of a Member State
have the right to be received in a dignified manierthis end, they must, during the
examination of their application and as soon thagrethe territory (if possible within
a period of 72 hours until the registration of thegplication, according to the asylum
procedures directive), be able to fully exerciseirtfundamental rights. Particular
attention should be paid to respect for asylum eesekight to private and family life.

25.In the light of consistent recommendations to teffect?, the members of the
European Group reaffirm that applicants for intéioral protection should be entitled
to work as soon as possible, in accordance witlclartl of the European Social
Chartel®. They should first be given assistance with a viewentering the labour
market.

26.As regards decent reception conditions, it is irtgourto recall the conclusions of a
recent study by the European Union Agency for Faretgal Rights (FRAY, which
states that applicants for international protectimho are housed in private
accommodation (e.g., hotels, cf. Article 18.4) dgriheir procedure appear to have

" See in particular the response by the Centre domEOpportunities and the Fight against RacisnigiBm) to

the European Commission’s Green Paper on the fl@oramon European Asylum System and the opinion of
the CNCDH [French National Consultative Commissimm Human Rights] on the Directive laying down
minimum standards on the reception of asylum sedkeviember States of 8 July 2002.

12 Article 1 European Social ChartefThe Parties accept as the aim of their policy, ® pursued by all
appropriate means both national and international dharacter, the attainment of conditions in whitie
following rights and principles may be effectivedalised: 1. Everyone shall have the opportunityeéon his
living in an occupation freely entered upon.

13 FRA, Access to effective remedies: the asylum-seekespeetive Conference edition (EN), Vienna, 2010.
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much less information as to the procedure and thghts than those staying in

reception centres maintained for this purpose. duld therefore be preferable to
ensure that asylum seekers are not being isolatetifo allow them, if they wish so,

to benefit of a collective accommodation to guaganthe respect for their rights as
provided for in the Reception Directive. The posgibfor Member States to derogate
from their obligations to offer decent materialgption conditions in cases where this
is justified, and in particular where “housing ceii@s normally available are

temporarily exhausted” (Article 18.8.b) must impgeray be better defined, given a

strict interpretation, and limited so as to ensthrat the member States do not
discharge of their obligation to respect in angwmstance the dignity and rights of
applicants for international protection.

27.Furthermore, the proposal for a directive extem@spossibility to reduce or withdraw
the benefice of material reception conditions isesawhere an asylum seeker has
lodged a subsequent application (Article 20.1.®&feRal to Article 2 of the Asylum
Procedures Directive is a positive step, insofathés applies only to final decisions.
However, the notion of ‘subsequent applicationh@v understood as covering the
entire European Union. The system put in place dtulis result in depriving asylum
seekers who have had their application definitivelyected in one Member State of
their rights to decent reception conditions, desgiie fact that certain asylum systems
do not guarantee the right to respect internatigmatection seekers’ fundamental
rights. In sum, this system would contribute toroelucing, as regards reception
conditions, the system set up by the Dublin Il Ratjon, which is currently in the
process of being recast due, notably, to repeatéidisms of the burdens which it
placed on certain States and the way in which dfffiscts international protection
seekers. The European Group thus requests thaleAD.1.c be deleted, or, failing
that, that a humanitarian clause be inserted tloaddvexclude the application of this
article where the international protection seekeaynbe at risk of inhuman or
degrading treatment in the event of removal.

28.The European Group of National Human Rights Instits calls upon the European
institutions to continue their work of recasting tReception and Asylum Procedures
Directives, with the aim of improving the standafdprotection of asylum seekers’
fundamental rights.



